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 Has this ever happened to you? The defense accuses you of prosecutorial  

misconduct in the juryôs presence. Or the defense objects and says: ñThatôs a 

discovery violation; move for a mistrial.ò Or the defense improperly says in  

closing argument: ñThe defendant is not present today because heôs in the  

hospital getting chemotherapy.ò Or the defense blatantly mentions something that 

was specifically excluded in pre-trial motions. You get the idea, I am sure. 

 In situations like these, the court should consider citing the defense  

counsel with contempt for displaying such an indifferent disregard of duty to 

obey pre-trial court rulings. Defense lawyers are arguably violating the Business 

and Professions Code by failing to respectfully follow court rulings and black 

letter rules of criminal procedure. 

 In every trial, I consider filing a ñMotion to Protect Due Process of the 

People.ò The purpose of this motion is to put the court on notice that after the 

court has made specific rulings pre-trial and during trial, the People will 

urge the court to consider a finding of contempt if the letter or spirit of those  

rulings have been violated by defense counsel. This is especially important when 

dealing with a defense attorney known for ñslash and burnò behavior and/or a 

judge who has a reputation for letting things slide. How do you hold their feet to 

the fire and ensure the People get a fair trial? Contempt and monetary 

penalties may be the answer. 

 Do you see the genius of this approach? Hit them where it hurtsðin the 

pocketbook. Usually, when defense lawyers are repeatedly admonished for  

pushing the envelope, they get away with it by saying something like, ñSorry 

Judge, I guess I got carried away with how passionately I believe in my clientôs  

innocence.ò But imagine if every time they violate a direct ruling or engage 

in obvious inflammatory behavior, they are personally fined $500. The mere 

threat has been successful here in Santa Cruz County. The motion can serve as 

deterrence to constrain unfair practices. Thus the court should be urged 

to prophylacticly promulgate ñstanding ordersò to constrain unfair practice. 

 There are many factual scenarios that can affect the fairness of the trial. 

The court should be urged to consider the following four particularly important 

standing orders to protect the People: 

 1.  No allegations of prosecutorial misconduct should be made in front of 

      the jury. If a defense lawyer really believes, in good faith, that the  

      allegation must be made, the lawyer should say ñI would like to lodge 

      an objection to protect the record and go sidebar.ò All sidebar  

      discussions should be recorded.                             (continued Page 6) 
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